OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GerALD C. MARN
ATTORREY GENTHAL
Bonorabls ¥, Loo O'Dantel - A
Governor of YTexas : ‘

Angtin, Texas

Bear Governor OfDantels

Bb&te Gnngga at flan m.

has q:l,euoy appromiation in the amount
of Three\Thousany g unﬂurgixty‘emt ‘Pollars and
Twentywaight : s,zszh‘ for the se of

sonstrudting gloap sudttorinm-laboratory
scheol bulld m built by & P¥A grant and lean

:
Texas, requests the m of Three Thousand 000.,00)
nolla;'s to be used in NM the roof “&fo li'h
building at that mst.ttntun. .

fho Sl Ross Toachers eouoza st Aljine,

4. A modified request by tho Sonthwast State

Toachers Collegs for & dsticiency tmant ag followsy
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s & » £3,568,.28 Lo supplement Approprio-
tion A-878, General Maintenance and Equipment, which
has been exhgusted. General Maintenance and Equip~
ment is the only State Fund from vhich paywent may
be made of accounts for power, light, heat, plusbing
and mwinor repairs on Power Flent. If thie Doficliency
VWarraot is approved to supplement the General Mainte-
nance and Equipment Appropristion, it will be expend-
ed in the same manner as the ragularly appropriated
Generel Maintenance and Equipnnt Fund was spent, be~
ing therefore only a supplemdnt to the regular Appro-
priation A-878.%

Article III, S8ection 49, of the Constitu~
tion mrovidess

*No debt shall be created by or on be-
half of the State, except to supply casual
deficienclies of revenne, répel on, sup-
press insurrection, defend the Btate in war,
"or pay exlsting debts; and the debt created
to supply deficienties in the revemne shall
never e¢xcaad in the aggregate at . any one
time two hundred thousand dollars.

Articles 4351 and 4351a, Revised Civil
Statntes of Texas, 1928, as amended, provide for de-
ficiency appropriations in the following languaget

%A1l heada of departments, managers of
State institutions or other persons intrusted
with the power or duty of contracting for sup-
plies, or in any mimmer pledging the credit of
the 8tate for any deficiency that may arise un~
der their management or comtrol, shall, at. '
least thirty days before such deficlency shall
occur, make out & sworn estimate of the amoumt
necassary to cover such dsficlency unti) the
meating of the next Leglalature. Such estimate
shall be imwdlately ed with the Governor,
who shall thereupon carefully examine the same
and approve or disapprove the sape in whole or
in part. When such deficiency claim, or any ~
part thereof, has been so approved by the Governor
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he ehell indorse hie appraval thereon, designat-
ing the amount and itema thereof approved and
the items disapproved, and file sams with the
Comptrolier; and the samd sball be autherdity for
the Comptroller te draw hig doficiency warrant
for sc mch thereef as may ba approved s but no
elaim, or any part thereaf, 1 be allowed or
varrants drawn tharefor by the Comptroller, or
paid by the Treasurer, unless such estimate hag
bhaen s0 approved and filed. If there 1s a defi-
clanoy appropriation sufficlent to meet guch
cledima, then a warrant ghall be drawn therefor
and the same shall be paidy dut, if there 1g no
such apprepriation, or if such appropriation he
s0 exhausied that it ie not sufficlent to yay
such deficienvy cleim, then a deficiancy warrang
sball issue therefar; ant such olaim shall mm:l.a
unpaid until provision be pnde therofor at gsoms
sogsion of the Legislature thereafter. m wn-*
visions of this article ghall not ap :
and dues for which the State pay he {ub

the geusrsl lawse. Vhen any injury

shall ocour to any mihlic ;roporty rrom t‘lood,
storm or any unavoidable cause, the eatimmie

be filed at onoe but st de adhythe
gorarnor as vl‘emod in thig 1 cle,"

'Artiolo 43518, It- shall be lawful for the
Govaranor to epprove deficispcy warrants as
vided for in Article <351, Bevisod Civil Statutes,
1926, to any smount, the aggregate of which doss
not excoed Two Hundred Thonsand  ($300,000.00)
Deollars, for au seg for which he ig permdt-
tod to approve iciency warrants. If
any deficiency warrants ars apmroved above this
amount, such warrants are invalid and unredeame
able by tho State. n'ee.mur »

Although some acubt as to tho emti.tutiom.ity
of the above-quoted Article 4851 was casth by the consur-
ring opinion of Judge Hawking in Terrell v, Middleton, 108
Tex, 14, 101 8. ¥. 1138, vwe balleve that 1its validity bag
subsoquently been elearly agtablished by the consigtent ad-
ministrative practice therounier for over thiriy years unier
the views of the majority of the Suprowe Court that docided
the Middleton case, dg woll as the ilmplied sanotion gilven
the statute by the court which decided Fort Worth cam:-y
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€lub, inc. v. Sheppard, 135 Tex. 339, 83 8. V. (2) €80.
See also Conference Opinion of Attorney @oneral Cureton
dated Fobruary 12, 1919, vol, 82, p. 20, and another
dated April 7, 1019, vol, 82, p. 200,

Whether the validity of the statutss authorige-
ing deficlency warranis has been determined by the courts
or not, it ig only necessary te comstrue the statutes to
demonstrate thelr tonstitutional validity,

Cardinal Maming once said, *¥We neod not to dis-
cuss ve neod not to argue, we nead only to define, A cor-
::ct understanding of terms frequently forcloses argumenta-

O «

The validity of Artilicle 4383 of the statutes 1s
limited only by Articie IIX, Section 49 of the Constitution.
¥a pnesd, therefore, to define the vords *debt*, vdeficlen-
¢ies", and *casual® ag there employed,; since po question
of "ropelling Anvasion®, *suppressing insarrection®, ®de-
tandi.nat_he State in wart, or "paying existing debts® 4s
involved. . ' ’

, ¥DebtY signifies the - dbligation of one
who voluntarily agsumes & 1iability, or upon wvhom the law
inposes & lisbility. In case, as here, the State is gsought
to be charged as a debtor, such &sht may only Ho orsated
through some agengy la 1y authorised to bind the 8tate.

. *"Dgficiencies™, as the word is here uged, pertaing
expressly to *the revemue,! A deficiency is z shortage or
insdegnacy in a sum or fani, and the revenmne cont ated 1s
that portion of thé public moneys appropriated by ‘Logie-
lature to the particular purpose as to which thoere is olaimed
to bo a deficlency. : -

%Casual def'iciencies", in this connection, moans an
unforsseen and unaxpected daficiency - an inmtficiamy or
1ack of funds to meet &4 situation which umexpactedly develo
and requires the immsdiate attentien at a time when the Legle-
lature; the usual -authority, is unahle to sot. Tewis v. Log-
ley; 18 8. E. 673 92 Sa, 804y In re appropriations of the
General Assesbly, 22 Pac, 484, 18 Colo. 3163 LoFebre v. Cale~
laghan (Ariz,) 263 Pac. 889,
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Obviously, Article III, Section 40 not only does
not forbid, but on the contrary, necessarily anthorizes
the ¢reation of a debt on behalf of the State to supply
casual deficiencies of revemue, not to exceod in the ag-
grogate at any one time $200,000.00.

The statutes (Articles 4361 and 4361a) go no
further than this; they are by all the tests valid. Mot
111 officers or agents of the State are suthorized to
sréate dobts on dehalf of the State, but the statute
(Article 4351) is expressly liwmited to "all heads of de-
Ertmts_ » managers of State institutions or othor personsg

trugted with the power or duty of contracting for sup-
es, or in any manner pledging the trefiit of the State

or any deficlency that may arise under their managomsmt or
sontrol . *

Every head of a department, and every panage of
3+ Btate institution, perhaps without exception, is by law
slothed with the power or duty of contractimg (in the mwan~
ner prescribed by law) for supplies, traveling expanses,
and other things nocassary ¢o the proper administration of
the dapartmental or institutional affairs. Every such pur-
shage or ugamztm-w such person does legally oreato a
16bt against the State, not only o the extent of the -
specific appropriation therefor, but likewise to the fur-

er extent of any casual deﬁciancy of revemue eunthordsed
by the Legislature for such purpose. :

. If there exists a deficiency appropriation to
met the approved claim fur a deficiency warrant, and
there are funds with which to pay such warrant when drawn,
there 18 of course no need for.a further sppropriation,
and the warrant perforece of the statute itself will de
paid. Such deficiency appropriation is itself the gpecific
sppropiation reguired by Article YIII, Section 6 of the
Songtitution. In practically every departmental or insti-
tutional appropriation there is a sum Lfor miscellansous or
sontingont exponses which has always deen thought t0 be
gufficiently specific. Opinlons of the Attorney General
1922-1924 p. 123.

Thoe comstitutional purpose, therefore, is the
item of maintenancs, or other contingent expense, axd the
sum named is but the legislative @stimate of the amount
necessary therofor. fThe duty of maintenance and carrying
on ig imposed by the lav and i1f the revenue appropriated to
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that xegmmmmummwummmuzm
it amounts to the casusl defilolency conteuputed l:y tho Cone
stituti.on and et.atntcs.

- B - appmwutm such as we are dismsing is not
the sams &8 an appropriation for a purpose which may be aow
eonplished t:lthin the sum appropristed therefor, like s bulld-

- dng, & bottermoui and the dmainameorthatm

the building ermmumt be brought within the

specific approprintiong them, such things as maintenance,
incidentals, including traveling expenses, postage and the
{r vory miture are sontivous and of . noces=
sity to the operation of the Statets affairgrthe very func-
tioning of the Goverament. In the latter case the lsrger

- pu;gose of the Leglglature is to authories the inourring of

such maintenance and incidontal expenses,

: Meomhammamoienoyorrmu,'
such 58 we are congidering, except with respect to thome

fnrmmmmmmssm-m
tion. It is obvipus, therefors, that the Legisiature pot
intend to gonfexr upon the Governor suthority to approve the
g n-guﬁtm > ““thmem,m

e o

its soseion, mrmaaorrcmszs prropriats money for.
fhus, as bald in our O :u.wﬂmm,mm
Governor approves the of ‘& deficlency warrant for
memtmmwuuiwmﬁm;mthe of & Toxes
eduocaticnal institution, he axceelds the suthority conferred
by the ntutute,anlmch varrant will not support a subse~
quent appropriation ‘by the w ture, for the reason that
such an éexpsnditure is m:z thaut.egoryof'ehm
defriciencies

) 1t1lﬂkﬂi!etobommuuttha pgmu
{0 the Govarmor, providad for in Ariidle 4351, i

an estimate of the Sapount necoss to cover wmich deficisncy
until &bamtingnrthammm ture,* Thia net only
makos 1t olear that the lawr was not intended to confe upon
the Governor the authority to st in roference to matters '
which the Legislature itself haidl the Opportunity to act upon,
but also evinces n purpose to permit the Gevernar to apmrove
deficiency warrants only for siuch amounts as are ‘natessary to
meet the omargency for the perdiod of timo between the ha

lature.

Ppon-
ing of the unéxpocted event and the mﬂng of the mext Legiuw
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, Our views with reflersnde to the constructiom to

~ be placed upon Article 4361 are apt mm by the Su~

. preme Court of the State of Ardgoun in the cage of LaFebre.
v+ Callaghan, 263 Pac, $89, 'thmﬂms gourt dealmuth _

- » statute of the Btats of Arigona mz * £0 tha.t

involved in this opinion. hol,&g

'Bna.or our eyston of ;wmnt, a.n powr
to appropriate monay for publiec purposes or to
incur any debi therefor, unless given by the
constitution to some otw ‘boﬁy pou.t:l.e, or 1&-

. dividual, rests im the Leglala The éxeguw
tive branch has uo mﬁh tha ansance
of oither caonstitutional pom-

dions authorizing it; mvhen sach powers ave -
given, either by the Comstitutian or act of the
I.ogislatm-e, thoy. ara. conf'ined to the particulsy
cass s0 authorised, while the power of the Legise
latnremmchgmzut,ummorg
‘constitutional pavc tion, s plenary. This, -
of course, is UtALs © & & I

take . In other woris, 4f, after the '
situation Cor which tho ximnsueu warse to be !.u-
curred arose, end hefore the Governor acted, thae

- Legislature of ths State, which would, of coursge;
have full power to meet fhe . - 3
appmprutzlon, wore to wwet in pregular session,

lature, the ordinsry sourss of funds for wach pur

" pﬂus,,'mﬂ.ﬂ. ho uble to provide the monay 1@%';&-
1y. ¥a hold, therofere, that tha powar of the
‘Governor to act ¢ & & umema. af'ter guch oo~
eurrencg and hfm his actiom, the jiégl!lﬂtu!'&
meats Silther repnlary sagulon -oxr. a apaem
segsion authorized to: a‘aﬁ »m &h& m:m.

weammarmamuaummo orrwuﬁato-_ .
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govern ths issuanca of daficiency warrents. Where the lagige
lature has made a apecific sppromriation for a purpsge |£
thercafter thera arises sbcasual deficiency in the revenues
thus appropriated, the Goyernor, wpon praw appiicatien
therefor by one clothed with the power to incur such iadetted
ness on dehalf of the Btate, n;fmaaldnroraam-
otenq warrant to extend to the ssion of the Leglse
lature or to the bem of the next figeal yaar.

Mare mcesnty for additiona}l revenues ia pever
tho emal deficiency that would suthoriza s warrant. The
defioliency must have been unforeseeshle when the appromisw
f4on was made, Tho casual acﬂchnq Ay srise, however,
with respect to any specific appropriation whsre the intan-
tdon of the Legislature is tamfm for a definite mervice,
: mpg:y or project, rather than to epproprists & limited sum
: for a stated purpose. Btate v *
183 8. 1S 1020.

R qumxmmmuuwmmw;
'.':lhﬂ.t others will be lass easy of determination, hut xny
-mmqnmuuammmmmfwmwm-

W&tﬁm;

' Applying these prineipl ‘ we maoesd t0 m
your queaticns categorically as tut{mn

':u 11; mﬁ::: Eomm gtate ta:ahm Gtou at annis
ville no & deficiency warrant for
umﬂmaumwmmmwunmwm

The rebuilding of gmmquubym .
standg upon procu:g the same footing as the construction
of » new hmilding mahrepluemténenmrauv&th-
in the rule we have herainabove announted .

2, BSouthwast Btate Tewchers Gollege &t Baw mn
is not ent.itl.oa t0 & deficionoy warrant in the awonnt of
$3,068,88, or in axy other amount, for the purpose of cons
stineting & steam line to ths auiiserinm-lsboratory school
bullding recently built by & FWA grant end loau.

An examination of the Appro tdon BL11 ged Yy
the 46th Logislature covering the m&:ﬂ YTaxas sﬁa

Teachers Collega et San Margoy Yevesls that ihe projeet for
which thas issuance of n doficiency warrunt is regussted not
only could have boen but vas considered by the mgtnlutm,
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for the Legislature provided the sum of $25,000.00 for the
fipcal yoear Angust 31, 1941, for “agteam pipol:lna elud:lng =
tumnels, pipe end fittings,* Yhis itom of the Appro mis-
tion Biu was vetoed by your Exdelleney, in the emcisa

of the power conferred by the ﬁonstuution.

3. The warrant gought Yy Sul Ross Teachers Cule
1030 a8t Alpine to bé used in Fepairing the roof of the -
1ibrery building at that institution is not a casnal defi-
ciency, as wo have @efined it shove. It appears an appro-
pruttan for this specific purpose was vetoed by your Ex-
eenoney in the exsrcise of your congtitutiomal aunthority.

The appropriation to 8ul Ross State Teachers Col~

laege carries the following item undoar Impprovemants and Rew

1 47. Senaral rapiirs and iluprovements....$2,000.00
for sach year of the bieunniunm, If, sincs the closing of
the mession of the Iegislature thare has cocurred au uNex~
pected happan:lng orr event whioch has made necessary immodiste
repaire upon the building, the deficiency warrant t ba
apm-oprutely authoriged ss.nce there has hoon o o
appropriation — Item 47 abhove quoted ~~ to form the huis
for the constitutional casual deficiency of revemmes, Mt
no such warrant should issue to care for meode however

grest of the institution existing mior to the aﬂ}mmnt ‘
of tha Logislature.

&, Quostion No, & 1s basged upon sdvica from Hone
orable ¢. B, Bvaus, i’res:lﬁant of Southwest Texas State Toachers
Gollage, that the reguest of the Gollage for a deficiancy war-
rant has bean swended so me to seek authority to supplement
Appropriation A-878, Gonsral Maintenance ani Hquipment, which
has beon exhausted, and from Yhich paywent ig te¢ be made of
accounts for power, light, heat, plunbing and wminor repairs

on the pover plant. such eppropristion has been exhsusted,
and, in the opinion of your Excallancy, additional funds are
necasaary for the poses for which such appropriation wae
originally available, in order to enable the i.natitnticn to
effectively carry on its work for the balance of the figeal
yoar, a deficlency warrant may be approved in the amount
nacoegeary, in your judgment, for such purpose.

Such warrant should nét in eny ovent include the

soet of stoau pi ga iine. That item is definitely out. Any
such claim or estimate should, of course, be itemizeéd.
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The shove and foregeirg opinion reprsgents the
*dnal views of this departpent after a most umnsual study
‘od many conferences, and it is thought by us to be a cor-
sot interpretation of your Excellency's powers under a
pund &pd practical constructian of the Constitution amnd
tatutes applicable.

Trusting thet our answers will have beon watisw
dotory ta you, we are

Yery truly yours

APPROVEDJUN 14, 1940

ATTORNEY GENERAL OF TEXAS

THS c?:mon\
CONSIDERLD AN3 ©
APPROV.D i

LiMITTD
CONFERENCE
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